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MOSCOW CONFERENCE 1
October 19-30, 1943

Communique, November 1, 1943

1. DECLARATION OF THE FOUR NATIONS ON GENERAL SECURITY
2. DECLARATION ON ITALY

3. DECLARATION ON AUSTRIA

4. DECLARATION ON ATROCITIES [Z &R iR BICTLARIT &)

DECLARATION OF THE FOUR NATIONS ON GENERAL SECURITY

The Governments of the United States, the United Kingdom, the U.S.S.R. and China:
united in their determination, in accordance with the declaration by the United Nations
of January 1, 1942, and subsequent declarations, to continue hostilities against those
Axis Powers with which they respectively are at war until such Powers have laid down
their arms on the basis of unconditional surrender; conscious of their responsibility to
secure the liberation of themselves and the people allied to them from the menace of
aggression; recognizing the necessity of ensuring rapid and orderly transit from war to
peace and of establishing and maintaining international peace and security with the
least diversion of this world's human and economic resources for armaments; jointly

declare:

1. That their united action, pledged for the prosecution of the war against their respective

enemies, will be continued for the organization and maintenance of peace and security;

2. That those of them at war with a common enemy will act together in all matters

relating to the surrender and disarmament of that enemy;

3. That they will take all measures deemed by them to be necessary to provide against

any violation of the terms imposed on the enemy;



4. That they recognize the necessity of establishing at the earliest practicable date a
general international organization, based on the principle of the sovereign equality of all
peace-loving States and open to membership by all such States, large or small, for the

maintenance of international peace and security;

5. That for the purpose of maintaining international peace and security pending the re-
establishment of law and order and the inauguration of a system of general security they
will consult with each other, and, as occasion requires, with other members of the United

Nations, with a view to joint action on behalf of the community of Nations;

6. That after the termination of hostilities they will not employ their military forces
within the territories of other States except for the purposes envisaged in this declaration

and after joint consultation, and;

7. That they will confer and co-operate with one another and with other members of the
United Nations to bring about a practicable general agreement with respect to the

regulation of armaments in the post-war period.

DECLARATION ON ITALY

The Foreign Secretaries of the United States, United Kingdom and Soviet Union have
established that their three Governments are in complete agreement that Allied policy
towards Italy must be based upon the fundamental principle that Fascism and all its
evil influence and emanations shall be utterly destroyed and that the Italian people shall
be given every opportunity to establish governmental and other institutions based upon

democratic principles.

The Foreign Secretaries of the United States and United Kingdom declare that the action
of their governments from the inception of invasion of Italian territory, in so far as

paramount military requirements have permitted, has been based upon this policy.

In furtherance of this policy in the future the Foreign Secretaries of the three
Governments are agreed that the following measures are important and should be put

into effect:



1 . It is essential that the Italian Government should be made more democratic by the
introduction of representatives of those sections of the Italian people who have always

opposed Fascism.

2. Freedom of speech, of religious worship, of political belief, of press and of public
meeting shall be restored in full measure to the Italian people who shall also be entitled

to form anti-Fascist political groups.

3. All institutions and organizations created by the Fascist regime shall be suppressed.

4. All Fascist or pro-Fascist elements shall be removed from administration and from

institutions and organizations of a public character.

5. All political prisoners of the Fascist regime shall be released and accorded a full

amnesty.

6. Democratic organs of local government shall be created.

7. Fascist chiefs and army generals known or suspected to be war criminals shall be

arrested and handed over to justice.

In making this declaration the three Foreign Secretaries recognize that so long as active
military operations continue in Italy the time at which it is possible to give full effect to
the principles set out above will be determined by the C. in G. on the basis of instructions
received through the combined Chiefs of Staff. The three Governments parties to this

declaration will at the request of any one of them consult on this matter.

It is further understood that nothing in this resolution is to operate against the right of

the Italian people ultimately to choose their own form of government.

DECLARATION ON AUSTRIA

The Governments of the United Kingdom, the Union of Soviet Socialist Republics and
the United States have agreed that Austria, the first free country to fall a victim to Nazi

aggression, shall be liberated from German domination.



They regard the annexation imposed upon Austria by Germany's penetration of March
15, 1938, as null and void. They consider themselves in as no way bound by any changes
effected in Austria since that date. They declare they wish to see re-established a free
and independent Austria, and thereby to open the way for the Austrian people
themselves as well as those neighbouring states which will be faced with similar
problems, to find that political and economic security which is the only basis for lasting

peace.

Austria is reminded however that she has a responsibility which she cannot evade for
participation in the war on the side of Hitlerite Germany and that in the final settlement

account will inevitably be taken of her own contribution to her liberation.

DECLARATION ON ATROCITIES

The United Kingdom, the United States and the Soviet Union have received from many
quarters evidence of atrocities, massacres and cold-blooded mass executions which are
being perpetrated by the Hitlerite forces in many of the countries they have overrun and
from which they are now being steadily expelled. The brutalities of Hitlerite domination
are no new thing and all peoples or territories in their grip have suffered from the worst
form of Government by terror. What is new is that many of these territories are now
being redeemed by the advancing armies of the liberating Powers and that, in their
desperation, the recoiling Hitlerite Huns are redoubling their ruthless cruelties. This is
now evidenced with particular clearness by the monstrous crimes of the Hitlerites on the
territory of the Soviet Union which is being liberated from the Hitlerites, and on French

and Italian territory.

Accordingly the aforesaid three Allied Powers, speaking in the interests of the 32 United
Nations, hereby solemnly declare and give full warning of their declaration as follows:
At the time of the granting of any armistice to any Government which may be set up in
Germany, those German officers and men and members of the Nazi party who have been
responsible for or have taken a consenting part in the above atrocities, massacres and
executions will be sent back to the countries in which their abominable deeds were done
in order that they may be judged and punished according to the laws of those liberated
countries and of the Free Governments which will be erected therein. Lists will be
compiled in all possible detail from all these countries having regard especially to the

invaded parts of the Soviet Union, to Poland and Czechoslovakia, to Yugoslavia and



Greece including Crete and other islands, to Norway, Denmark, the Netherlands,
Belgium, Luxemburg, France and Italy. Thus Germans who take part in wholesale
shootings of Polish officers or in the execution of French, Dutch, Belgian or Norwegian
hostages or of Cretan peasants, or who have shared in the slaughters inflicted on the
people of Poland or in the territories of the Soviet Union which are now being swept clear
of the enemy, will know that they will be brought back to the scene of their crimes and
judged on the spot by the peoples whom they have outraged. Let those who have hitherto
not imbrued their hands with innocent blood beware lest they join the ranks of the guilty,
for most assuredly the three Allied Powers will pursue them to the uttermost ends of the

earth and will deliver them to the accusers in order that justice may be done.

The above declaration is without prejudice to the case of German criminals, whose
offences have no particular geographical location and who will be punished by a joint

decision of the Governments of the Allies.

STATEMENT ON ATROCITIES
BIEITAIZOWTORH

Signed by President Roosevelt, Prime Minister Churchill and Premier Stalin.
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CHARTER OF THE INTERNATIONAL MILITARY TRIBUNAL
(Annexed to the London Agreement)

I. CONSTITUTION OF THE INTERNATIONAL MILITARY TRIBUNAL

Article 1. In pursuance of the Agreement signed on the 8th day of August 1945 by the
Government of the United States of America, the Provisional Government of the French
Republic, the Government of the United Kingdom of Great Britain and Northern Ireland
and the Government of the Union of Soviet Socialist Republics, there shall be established
an International Military Tribunal (hereinafter called "the Tribunal") for the just and

prompt trial and punishment of the major war criminals of the European Axis.

Article 2. The Tribunal shall consist of four members, each with an alternate. One
member and one alternate shall be appointed by each of the Signatories. The alternates
shall, so far as they are able, be present at all sessions of the Tribunal. In case of illness
of any member of the Tribunal or his incapacity for some other reason to fulfill his

functions, his alternate shall take his place.

Article 3. Neither the Tribunal, its members nor their alternates can be challenged by
the prosecution, or by the Defendants or their Counsel. Each Signatory may replace its
members of the Tribunal or his alternate for reasons of health or for other good reasons,

except that no replacement may take place during a Trial, other than by an alternate.

Article 4.

(a) The presence of all four members of the Tribunal or the alternate for any absent
member shall be necessary to constitute the quorum.

(b) The members of the Tribunal shall, before any trial begins, agree among themselves
upon the selection from their number of a President, and the President shall hold office
during the trial, or as may otherwise be agreed by a vote of not less than three members.
The principle of rotation of presidency for successive trials is agreed. If, however, a

session of the Tribunal takes place on the territory of one of the four Signatories, the



representative of that Signatory on the Tribunal shall preside.

(c) Save as aforesaid the Tribunal shall take decisions by a majority vote and in case the
votes are evenly divided, the vote of the President shall be decisive: provided always that
convictions and sentences shall only be imposed by affirmative votes of at least three

members of the Tribunal.

Article 5. In case of need and depending on the number of the matters to be tried, other
Tribunals may be set up; and the establishment, functions, and procedure of each

Tribunal shall be identical, and shall be governed by this Charter.

I1. JURISDICTION AND GENERAL PRINCIPLES

Article 6. The Tribunal established by the Agreement referred to in Article 1 hereof for
the trial and punishment of the major war criminals of the European Axis countries shall
have the power to try and punish persons who, acting in the interests of the European
Axis countries, whether as individuals or as members of organizations, committed any

of the following crimes.

The following acts, or any of them, are crimes coming within the jurisdiction of the

Tribunal for which there shall be individual responsibility:

(a) CRIMES AGAINST PEACE: namely, planning, preparation, initiation or waging of a
war of aggression, or a war in violation of international treaties, agreements or
assurances, or participation in a common plan or conspiracy for the accomplishment of

any of the foregoing;

(b) WAR CRIMES: namely, violations of the laws or customs of war. Such violations shall
include, but not be limited to, murder, ill-treatment or deportation to slave labor or for
any other purpose of civilian population of or in occupied territory, murder or ill-
treatment of prisoners of war or persons on the seas, killing of hostages, plunder of public
or private property, wanton destruction of cities, towns or villages, or devastation not

justified by military necessity;

(¢0 CRIMES AGAINST HUMANITY: namely, murder, extermination, enslavement,
deportation, and other inhumane acts committed against any civilian population, before

or during the war; or persecutions on political, racial or religious grounds in execution of



or in connection with any crime within the jurisdiction of the Tribunal, whether or not

in violation of the domestic law of the country where perpetrated.

Leaders, organizers, instigators and accomplices participating in the formulation or
execution of a common plan or conspiracy to commit any of the foregoing crimes are

responsible for all acts performed by any persons in execution of such plan.

Article 7. The official position of defendants, whether as Heads of State or responsible
officials in Government Departments, shall not be considered as freeing them from

responsibility or mitigating punishment.

Article 8. The fact that the Defendant acted pursuant to order of his Government or of
a superior shall not free him from responsibility, but may be considered in mitigation of

punishment if the Tribunal determines that justice so requires.

Article 9. At the trial of any individual member of any group or organization the
Tribunal may declare (in connection with any act of which the individual may be
convicted) that the group or organization of which the individual was a member was a

criminal organization.

After the receipt of the Indictment the Tribunal shall give such notice as it thinks fit that
the prosecution intends to ask the Tribunal to make such declaration and any member
of the organization will be entitled to apply to the Tribunal for leave to be heard by the
Tribunal upon the question of the criminal character of the organization. The Tribunal
shall have power to allow or reject the application. If the application is allowed, the

Tribunal may direct in what manner the applicants shall be represented and heard.

Article 10. In cases where a group or organization is declared criminal by the Tribunal,
the competent national authority of any Signatory shall have the right to bring
individual to trial for membership therein before national, military or occupation courts.
In any such case the criminal nature of the group or organization is considered proved

and shall not be questioned.

Article 11. Any person convicted by the Tribunal may be charged before a national,
military or occupation court, referred to in Article 10 of this Charter, with a crime other

than of membership in a criminal group or organization and such court may, after



convicting him, impose upon him punishment independent of and additional to the
punishment imposed by the Tribunal for participation in the criminal activities of such

group or organization.

Article 12. The Tribunal shall have the right to take proceedings against a person
charged with crimes set out in Article 6 of this Charter in his absence, if he has not been
found or if the Tribunal, for any reason, finds it necessary, in the interests of justice, to

conduct the hearing in his absence.

Article 13. The Tribunal shall draw up rules for its procedure. These rules shall not be

inconsistent with the provisions of this Charter.

ITII. COMMITTEE FOR THE INVESTIGATION AND PROSECUTION OF MAJOR WAR
CRIMINALS

Article 14. Each Signatory shall appoint a Chief Prosecutor for the investigation of the

charges against and the prosecution of major war criminals.

The Chief Prosecutors shall act as a committee for the following purposes:

(a) to agree upon a plan of the individual work of each of the Chief Prosecutors and his
staff,

(b) to settle the final designation of major war criminals to be tried by the Tribunal,

(c) to approve the Indictment and the documents to be submitted therewith,

(d) to lodge the Indictment and the accompany documents with the Tribunal,

(e) to draw up and recommend to the Tribunal for its approval draft rules of procedure,
contemplated by Article 13 of this Charter. The Tribunal shall have the power to accept,
with or without amendments, or to reject, the rules so recommended.

The Committee shall act in all the above matters by a majority vote and shall appoint a
Chairman as may be convenient and in accordance with the principle of rotation:

provided that if there is an equal division of vote concerning the designation of a

.10.



Defendant to be tried by the Tribunal, or the crimes with which he shall be charged, that
proposal will be adopted which was made by the party which proposed that the particular

Defendant be tried, or the particular charges be preferred against him.

Article 15. The Chief Prosecutors shall individually, and acting in collaboration with

one another, also undertake the following duties:

(a) investigation, collection and production before or at the Trial of all necessary evidence,

(b) the preparation of the Indictment for approval by the Committee in accordance with

paragraph (c) of Article 14 hereof,

(c) the preliminary examination of all necessary witnesses and of all Defendants,

(d) to act as prosecutor at the Trial,

(e) to appoint representatives to carry out such duties as may be assigned them,

(f) to undertake such other matters as may appear necessary to them for the purposes of

the preparation for and conduct of the Trial.

It is understood that no witness or Defendant detained by the Signatory shall be taken

out of the possession of that Signatory without its assent.

IV. FAIR TRIAL FOR DEFENDANTS

Article 16. In order to ensure fair trial for the Defendants, the following procedure shall
be followed:

(a) The Indictment shall include full particulars specifying in detail the charges against
the Defendants. A copy of the Indictment and of all the documents lodged with the
Indictment, translated into a language which he understands, shall be furnished to the

Defendant at reasonable time before the Trial.

(b) During any preliminary examination or trial of a Defendant he will have the right to

give any explanation relevant to the charges made against him.

-11 -



(c) A preliminary examination of a Defendant and his Trial shall be conducted in, or

translated into, a language which the Defendant understands.

(d) A Defendant shall have the right to conduct his own defense before the Tribunal or to

have the assistance of Counsel.
(e) A Defendant shall have the right through himself or through his Counsel to present
evidence at the Trial in support of his defense, and to cross-examine any witness called
by the Prosecution.

V. POWERS OF THE TRIBUNAL AND CONDUCT OF THE TRIAL

Article 17. The Tribunal shall have the power

(a) to summon witnesses to the Trial and to require their attendance and testimony and

to put questions to them

(b) to interrogate any Defendant,

(c) to require the production of documents and other evidentiary material,

(d) to administer oaths to witnesses,

(e) to appoint officers for the carrying out of any task designated by the Tribunal

including the power to have evidence taken on commission.

Article 18. The Tribunal shall

(a) confine the Trial strictly to an expeditious hearing of the cases raised by the charges,

(b) take strict measures to prevent any action which will cause reasonable delay, and

rule out irrelevant issues and statements of any kind whatsoever,

(c) deal summarily with any contumacy, imposing appropriate punishment, including

exclusion of any Defendant or his Counsel from some or all further proceedings, but

.12.



without prejudice to the determination of the charges.

Article 19. The Tribunal shall not be bound by technical rules of evidence. It shall adopt
and apply to the greatest possible extent expeditious and nontechnical procedure, and

shall admit any evidence which it deems to be of probative value.

Article 20. The Tribunal may require to be informed of the nature of any evidence before
it is entered so that it may rule upon the relevance thereof.

Article 21. The Tribunal shall not require proof of facts of common knowledge but shall
take judicial notice thereof. It shall also take judicial notice of official governmental
documents and reports of the United Nations, including the acts and documents of the
committees set up in the various allied countries for the investigation of war crimes, and

of records and findings of military or other Tribunals of any of the United Nations.
Article 22. The permanent seat of the Tribunal shall be in Berlin. The first meetings of
the members of the Tribunal and of the Chief Prosecutors shall be held at Berlin in a
place to be designated by the Control Council for Germany. The first trial shall be held
at Nuremberg, and any subsequent trials shall be held at such places as the Tribunal
may decide.

Article 23. One or more of the Chief Prosecutors may take part in the prosecution at
each Trial. The function of any Chief Prosecutor may be discharged by him personally,
or by any person or persons authorized by him.

The function of Counsel for a Defendant may be discharged at the Defendant's request
by any Counsel professionally qualified to conduct cases before the Courts of his own
country, or by any other person who may be specially authorized thereto by the Tribunal.
Article 24. The proceedings at the Trial shall take the following course:

(a) The Indictment shall be read in court.

(b) The Tribunal shall ask each Defendant whether he pleads "guilty" or "not guilty."

(c) The prosecution shall make an opening statement.

.13.



(d) The Tribunal shall ask the prosecution and the defense what evidence (if any) they
wish to submit to the Tribunal, and the Tribunal shall rule upon the admissibility of any

such evidence.

(e) The witnesses for the Prosecution shall be examined and after that the witnesses for
the Defense. Thereafter such rebutting evidence as may be held by the Tribunal to be
admissible shall be called by either the Prosecution or the Defense.

(f) The Tribunal may put any question to any witness and to any defendant, at any time.

(g) The Prosecution and the Defense shall interrogate and may crossexamine any

witnesses and any Defendant who gives testimony.
(h) The Defense shall address the court.
(i) The Prosecution shall address the court.
() Each Defendant may make a statement to the Tribunal.
(k) The Tribunal shall deliver judgment and pronounce sentence.
Article 25. All official documents shall be produced, and all court proceedings conducted,
in English, French and Russian, and in the language of the Defendant. So much of the
record and of the proceedings may also be translated into the language of any country in
which the Tribunal is sitting, as the Tribunal is sitting, as the Tribunal considers
desirable in the interests of the justice and public opinion.

VI. JUDGMENT AND SENTENCE
Article 26. The judgment of the Tribunal as to the guilt or the innocence of any
Defendant shall give the reasons on which it is based, and shall be final and not subject
to review.
Article 27. The Tribunal shall have the right to impose upon a Defendant, on conviction,

death or such other punishment as shall be determined by it to be just.

- 14 -



Article 28. In addition to any punishment imposed by it, the Tribunal shall have the
right to deprive the convicted person of any stolen property and order its delivery to the

Control Council for Germany.

Article 29. In case of guilt, sentences shall be carried out in accordance with the orders
of the Control Council for Germany, which may at any time reduce or otherwise alter the
sentences, but may not increase the severity thereof. If the Control Council for Germany,
after any Defendant has been convicted and sentenced, discovers fresh evidence which,
in its opinion, would found a fresh charge against him, the Council shall report
accordingly to the Committee established under Article 14 hereof, for such action as they

may consider proper, having regard to the interests of justice.

VII. EXPENSES

Article 30. The expenses of the Tribunal and of the Trials, shall be charged by the

Signatories against the funds allotted for maintenance of the Control Council of Germany.

.15.
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Principles of International Law Recognized in the Charter of the

Niirnberg Tribunal and in the Judgment of the Tribunal
1950

Text adopted by the International Law Commission at its second session, in 1950 and
submitted to the General Assembly as a part of the Commission’s report covering the work
of that session. The report, which also contains commentaries on the principles, appears in

Yearbook of the International Law Commission, 1950, vol. II, para. 97.

Principles of International Law Recognized in the Charter of the Niirnberg Tribunal and in the
Judgment of the Tribunal
Principle |
Any person who commits an act which constitutes a crime under international law is responsible
therefor and liable to punishment.
Principle 1l
The fact that internal law does not impose a penalty for an act which constitutes a crime under
international law does not relieve the person who committed the act from responsibility under international law.
Principle I
The fact that a person who committed an act which constitutes a crime under international law acted
as Head of State or responsible Government official does not relieve him from responsibility under international
law.
Principle IV
The fact that a person acted pursuant to order of his Government or of a superior does not relieve him
from responsibility under international law, provided a moral choice was in fact possible to him.
Principle V
Any person charged with a crime under international law has the right to a fair trial on the facts and
law.
Principle VI

The crimes hereinafter set out are punishable as crimes under international law:
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(a) Crimes against peace:
(1) Planning, preparation, initiation or waging of a war of aggression or a war in violation of international treaties,
agreements or assurances;
(ii) Participation in a common plan or conspiracy for the accomplishment of any of the acts mentioned under (i).
(b) War crimes:
Violations of the laws or customs of war which include, but are not limited to, murder, illtreatment or deportation
to slave-labour or for any other purpose of civilian population of or in occupied territory, murder or ill-treatment
of prisoners of war, of persons on the seas, killing of hostages, plunder of public or private property, wanton
destruction of cities, towns, or villages, or devastation not justified by military necessity.
(c) Crimes against humanity:
Murder, extermination, enslavement, deportation and other inhuman acts done against any civilian population,
or persecutions on political, racial or religious grounds, when such acts are done or such persecutions are carried
on in execution of or in connection with any crime against peace or any war crime.
Principle VII
Complicity in the commission of a crime against peace, a war crime, or a crime against humanity as

set forth in Principle VI is a crime under international law.

H6JH (Principle VI)
LTS R 25 E, EEEO FIcB 1 209 E LCEHIE LN HARETH D ¢
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The Law of the Case:

The end of the war and capture of these prisoners presented the victorious Allies with the question
whether there is any legal responsibility on high-ranking men for acts which I have described. Must
such wrongs either be ignored or redressed in hot blood? Is there no standard in the law for a deliberate
and reasoned judgment on such conduct?

The Charter of this Tribunal evidences a faith that the law is not only to govern the conduct of little
men, but that even rulers are, as Lord Chief Justice Coke put it to King James, "under God and the
law." The United States believed that the law long has afforded standards by which a juridical hearing
could be conducted to make sure that we punish only the right men and for the right reasons. Following
the instructions of the late President Roosevelt and the decision of the Yalta conference President
Truman directed representatives of the United States to formulate a proposed International Agreement,
which was submitted during the San Francisco Conference to Foreign Ministers of the United Kingdom,
the Soviet Union, and the Provisional Government of France. With many modifications, that proposal
has become the Charter of this Tribunal.

But the Agreement which sets up the standards by which these prisoners are to be judged does not
express the views of the signatory nations alone. Other nations with diverse but highly respected
systems of jurisprudence also have signified adherence to it. These are Belgium, The Netherlands,
Denmark, Norway, Czechoslovakia, Luxembourg, Poland, Greece, Yugoslavia, Ethiopia, Australia,
Haiti, Honduras, Panama, New Zealand, Venezuela, and India. You judge, therefore, under an organic
act which represents the wisdom, the sense of justice, and the will of 21 governments, representing an
overwhelming majority of all civilized people.

The Charter by which this Tribunal has its being, embodies certain legal concepts which are inseparable
from its jurisdiction and which must govern its decision. These, as I have said, also are conditions
attached to the grant of any hearing to defendants. The validity of the provisions of the Charter is
conclusive upon us all, whether the have accepted the duty of judging or of prosecuting under it, as well
as upon the defendants, who can point to no other law which gives them a right to be heard at all. My
able and experienced colleagues believe, as do I, that it will contribute to the expedition and clarity of
this Trial if T expound briefly the application of the legal philosophy of the Charter to the facts I have
recited.

While this declaration of the law by the Charter is final, it may be contended that the prisoners on trial

are entitled to have it applied to their conduct only most charitably if at all. It may be said that this is
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new law, not authoritatively declared at the time they did the acts it condemns, and that this
declaration of the law has taken them by surprise.

I cannot, of course, deny that these men are surprised that this is the law; they really are surprised
that there is any such thing as law. These defendants did not rely on any law at all. Their program
ignored and defied all law. That this is so will appear from many acts and statements, of which I cite
but a few.

In the Fihrer's speech to all military commanders on November 23, 1939 he reminded them that at the
moment Germany had a pact with Russia, but declared: "Agreements are to be kept only as long as they
serve a certain purpose." Later in the same speech he announced: "A violation of the neutrality of
Holland and Belgium will be of no importance" (789 PS). A top secret document, entitled "Warfare as a
Problem of Organization," dispatched by the Chief of the High Command to all commanders on April
19, 1938 declared that "the normal rules of war towards neutrals may be considered to apply on the
basis whether operation of rules will create greater advantages or disadvantages for the belligerents"
(L-2U). And from the files of the German Navy Staff, we have a "Memorandum on Intensified Naval
War," dated October 15, 1939, which begins by stating a desire to comply with International Law.
"However," it continues, "if decisive successes are expected from any measure considered as a war
necessity, it must be carried through even if it is not in agreement with international law." (I.-184)
International law, natural law, German law, any law at all was to these men simply a propaganda device
to be invoked when it helped and to be ignored when it would condemn what they wanted to do. That
men may be protected in relying upon the law at the time they act is the reason we find laws of
retrospective operations unjust. But these men cannot bring themselves within the reason of the rule
which in some systems of jurisprudence prohibits ex post facto laws. They cannot show that they ever
relied upon international law in any state or paid it the slightest regard.

The third Count of the Indictment is based on the definition of War Crimes contained in the Charter. I
have outlined to you the systematic course of conduct toward civilian populations and combat forces
which violates international conventions to which Germany was a party. Of the criminal nature of these
acts at least, the defendants had, as we shall show, clear knowledge. Accordingly, they took pains to
conceal their violations. It will appear that the Defendants Keitel and Jodl were informed by official
legal advisors that the orders to brand Russian prisoners of war, to shackle British prisoners of war,
and to execute commando prisoners were clear violations of international law. Nevertheless, these
orders were put into effect. The same is true of orders issued for the assassination of General Giraud
and General Weygand, which failed to be executed only because of a ruse on the part of Admiral Canaris,
who was himself later executed for his part in the plot to take Hitler's life on July 24, 1944.

The fourth Count of the indictment is based on Crimes against Humanity. Chief among these are mass
killings of countless human beings in cold blood. Does it take these men by surprise that murder is

treated as a crime?
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The first and second Counts of the Indictment add to these crimes the crime of plotting and waging
wars of aggression and wars in violation of nine treaties to which Germany was a party. There was a
time, in fact, I think the time of the first World War, when it could not have been said that war-inciting
or war making was a crime in law, however reprehensible in morals.

Of course, it was, under the law of all civilized peoples, a crime for one man with his bare knuckles to
assault another. How did it come that multiplying this crime by a million, and adding fire arms to bare
knuckles, made it a legally innocent act? The doctrine was that one could not be regarded as criminal
for committing the usual violent acts in. the conduct of legitimate warfare. The age of imperialistic
expansion during the eighteenth and nineteenth centuries added the foul doctrine, contrary to the
teachings of early Christian and international law scholars such as Grotius, that all wars are to be
regarded as legitimate wars. The sum of these two doctrines was to give war-making a complete
immunity from accountability to law.

This was intolerable for an age that called itself civilized. Plain people with their earthy common sense,
revolted at such fictions and legalisms so contrary to ethical principles and demanded checks on war
immunities. Statesmen and international lawyers at first cautiously responded by adopting rules of
warfare designed to make the conduct of war more civilized. The effort was to set legal limits to the
violence that could be done to civilian populations and to combatants as well.

The common sense of men after the first World War demanded, however, that the law's condemnation
of war reach deeper, and that the law condemn not merely uncivilized ways of waging war, but also the
waging in any way of uncivilized wars-wars of aggression. The world's statesmen again went only as
far as they were forced to go. Their efforts were timid and cautious and often less explicit than we might
have hoped. But the 1920's did outlaw aggressive war.

The re-establishment of the principle that there are unjust wars and that unjust wars are illegal is
traceable in many steps. One of the most significant is the Briand-Kellogg Pact of 1928, by which
Germany, Italy, and Japan, in common with practically all nations of the world, renounced war as an
instrument of national policy, bound themselves to seek the settlement of disputes only by pacific means,
and condemned recourse to war for the solution of international controversies. This pact altered the
legal status of a war of aggression. As Mr. Stimson, the United States Secretary of State put it in 1932,
such a war "is no longer to be the source and subject of rights. It is no longer to be the principle around
which the duties, the conduct, and the rights of nations revolve. It is an illegal thing .... By that very
act, we have made obsolete many legal precedents and have given the legal profession the task of re-
examining many of its codes and treaties."

The Geneva Protocol of 1924 for the Pacific Settlement of International Disputes, signed by the
representatives of 48 governments, declared that "a war of aggression constitutes an international
crime." The Eighth Assembly of the League of Nations in 1927, on unanimous resolution of the

representatives of 48 member nations, including Germany, declared that a war of aggression constitutes
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an international crime. At the Sixth Pan-American Conference of 1928, the 21 American Republics
unanimously adopted a resolution stating that "war of aggression constitutes an international crime
against the human species."

A failure of these Nazis to heed, or to understand the force and meaning of this evolution in the legal
thought of the world, is not a defense or a mitigation. If anything, it aggravates their offense and makes
it the more mandatory that the law they have flouted be vindicated by juridical application to their
lawless conduct. Indeed, by their own law-had they heeded any law-these principles were binding on
these defendants. Article 4 of the Weimar constitution provided that: "The generally accepted rules of
international law are to be considered as binding integral parts of the law of the German Reich" (2050-
PS). Can there be any doubt that the outlawry of aggressive war was one of the "generally accepted
rules -of international law" in 1939?

Any resort to war-to any kind of a war-is a resort to means that are inherently criminal. War inevitably
is a course of killings, assaults, deprivations of liberty, and destruction of property. An honestly
defensive war is, of course, legal and saves those lawfully conducting it from criminality. But inherently
criminal acts cannot be defended by showing that those who committed them were engaged in a war,
when war itself is illegal. The very minimum legal consequence of the treaties making aggressive wars
illegal is to strip those who incite or wage them of every defense the law ever gave, and to leave war-
makers subject to judgment by the usually accepted principles of the law of crimes.

But if it be thought that the Charter, whose declarations concededly bind us all, does contain new law
I still do not shrink from demanding its strict application by this Tribunal. The rule of law in the world,
flouted by the lawlessness incited by these defendants, had to be restored at the cost to my country of
over a million casualties, not to mention those of other nations. I cannot subscribe to the perverted
reasoning that society may advance and strengthen the rule of law by the expenditure of morally
innocent lives but that progress in the law may never be made at the price of morally guilty lives.

It is true of course, that we have no judicial precedent for the Charter. But international law is more
than a scholarly collection of abstract and immutable principles. Ii is an outgrowth of treaties and
agreements between nations and of accepted customs. Yet every custom has its origin in some single
act, and every agreement has to be initiated by the action of some state. Unless we are prepared to
abandon every principle of growth for international law, we cannot deny that our own day has the right
to institute customs and to conclude agreements that will themselves become sources of a newer and
strengthened international law. International law is not capable of development by the normal
processes of legislation, for there is no continuing international legislative authority. Innovations and
revisions in international law are brought about by the action of governments such as those I have cited,
designed to meet a change in circumstances. It grows, as did the common law, through decisions reached
from time to time in adapting settled principles to new situations. The fact is that when the law evolves

by the case method, as did the common law and as international law must do if it is to advance at all,
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it advances at the expense of those who wrongly guessed the law and learned too late their error. The
law, so far as international law can be decreed, had been clearly pronounced when these acts took place.
Hence, I am not disturbed by the lack of judicial precedent for the inquiry it is proposed to conduct.

The events I have earlier recited clearly fall within the standards of crimes, set out in the Charter,
whose perpetrators this Tribunal is convened to judge and punish fittingly. The standards for War
Crimes and Crimes against Humanity are too familiar to need comment. There are, however, certain

novel problems in applying other precepts of the Charter which I should call to your attention.
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(JF30)
The Crime against Peace:
A basic provision of the Charter is that to plan, prepare, initiate, or wage a war of aggression, or a war
in violation of international treaties, agreements, and assurances, or to conspire or participate in a
common plan to do so, is a crime.
It is perhaps a weakness in this Charter that it fails itself to define a war of aggression. Abstractly, the
subject 1s full of difficulty and all kinds of troublesome hypothetical cases can be conjured up. It is a
subject which, if the defense should be permitted to go afield beyond the very narrow charge in the
Indictment, would prolong the Trial and involve the Tribunal in insoluble political issues. But so far as
the question can properly be involved in this case, the issue is one of no novelty and is one on which
legal opinion has well crystalized.
One of the most authoritative sources of international law on this subject is the Convention for the
Definition of Aggression signed at London on July 3, 1933 by Romania, Estonia, Latvia, Poland, Turkey,
the Soviet Union, Persia, and Afghanistan. The subject has also been considered by international
committees and by commentators whose views are entitled to the greatest respect. It had been little
discussed prior to the first World War but has received much attention as international law has evolved
its outlawry of aggressive war. In the light of these materials of international law, and so far as relevant
to the evidence in this case, I suggest that an "aggressor" is generally held to be that state which is the
first to commit any of the following actions:
(1) Declaration of war upon another state;
(2) Invasion by its armed forces, with or without a declaration of war, of the territory of another state;
(3) Attack by its land, naval, or air forces, with or without a declaration of war, on the territory, vessels
or aircraft of another state; and
(4) Provision of support to armed bands formed in the territory of another state, or refusal,
notwithstanding the request of the invaded state, to take in its own territory, all the measures in its
power to deprive those bands of all assistance or protection.
And I further suggest that it is the general view that no political, military, economic, or other
considerations shall serve as an excuse or justification for such actions; but exercise of the right of
legitimate self-defense, that is to say, resistance to an act of aggression, or action to assist a state which
has been subjected to aggression, shall not constitute a war of aggression.
It is upon such an understanding of the law that our evidence of a conspiracy to provoke and wage an
aggressive war is prepared and presented. By this test each of the series of wars begun by these Nazi
leaders was unambiguously aggressive.

It is important to the duration and scope of this Trial that we bear in mind the difference between our
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charge that this war was one of aggression and a position that Germany had no grievances. We are not
inquiring into the conditions which contributed to causing this war. They are for history to unravel. It
is no part of our task to vindicate the European status quo as of 1933, or as of any other date. The
United States does not desire to enter into discussion of the complicated pre-war currents of European
politics, and it hopes this trial will not be protracted by their consideration. The remote causations
avowed are too insincere and inconsistent, too complicated and doctrinaire to be the subject of profitable
inquiry in this trial. A familiar example is to be found in the "Lebensraum" slogan, which summarized
the contention that Germany needed more living space as a justification for expansion. At the same
time that the Nazis were demanding more space for the German people, they were demanding more
German people to occupy space. Every known means to increase the birth rate, legitimate and
illegitimate, was utilized. "Lebensraum" represented a vicious circle of demand from neighbors more
space, and from Germans more progeny. We do not need to investigate the verity of doctrines which led
to constantly expanding circles of aggression. It is the plot and the act of aggression which we charge
to be crimes.

Our position is that whatever grievances a nation may have, however objectionable it finds the status
quo, aggressive warfare is an illegal means for settling those grievances or for altering those conditions.
It may be that the Germany of the 1920's and 1930's faced desperate problems, problems that would
have warranted the boldest measures short of war. All other methods-persuasion, propaganda,
economic competition, diplomacy-were open to an aggrieved country, but aggressive warfare was
outlawed. These defendants did make aggressive war, a war in violation of treaties. They did attack
and invade their neighbors in order to effectuate a foreign policy which they knew could not be

accomplished by measures short of war. And that is as far as we accuse or propose to inquire.
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(JF30)
The Law of Individual Responsibility:
The Charter also recognizes individual responsibility on the part of those who commit acts defined as
crimes, or who incite others to do so, or who join a common. plan with other persons, groups or
organizations to bring about their commission. The principle of individual responsibility for piracy and
brigandage, which have long been recognized as crimes punishable under international law, is old and
well established. That is what illegal warfare is. This principle of personal liability is a necessary as
well as logical one if international law is to render real help to the maintenance of peace. An
international law which operates only on states can be enforced only by war because the most
practicable method of coercing a state is warfare. Those familiar with American history know that one
of the compelling reasons for adoption of our constitution was that the laws of the Confederation, which
operated only on constituent states, were found ineffective to maintain order among them. The only
answer to recalcitrance was impotence or war. Only sanctions which reach individuals can peacefully
and effectively be enforced. Hence, the principle of the criminality of aggressive war is implemented by
the Charter with the principle of personal responsibility.
Of course, the idea that a state, any more than a corporation, commits crimes, is a fiction. Crimes
always are committed only by persons. While it is quite proper to employ the fiction of responsibility of
a state or corporation for the purpose of imposing a collective liability, it is quite intolerable to let such
a legalism become the basis of personal immunity.
The Charter recognizes that one who has committed criminal acts may not take refuge in superior
orders nor in the doctrine that his crimes were acts of states. These twin principles working together
have heretofore resulted in immunity for practically everyone concerned in the really great crimes
against peace and mankind. Those in lower ranks were protected against liability by the orders of their
superiors. The superiors were protected because their orders were called acts of state. Under the
Charter, no defense based on either of these doctrines can be entertained. Modern civilization puts
unlimited weapons of destruction in the hands of men. It cannot tolerate so vast an area of legal
irresponsibility.
Even the German Military Code provides that:

"If the execution of a military order in the course of duty violates the criminal law, then the superior
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officer giving the order will bear the sole responsibility therefor. However, the obeying subordinate will
share the punishment of the participant: (1) if he has exceeded the order given to him, or (2) if it was
within his knowledge that the order of his superior officer concerned an act by which it was intended
to commit a civil or military crime or transgression" (Reichs-esetzblatt, 1926 No. 37, P. 278, Art. 47)
Of course, we do not argue that the circumstances under which one commits an act should be
disregarded in judging its legal effect. A conscripted private on a firing squad cannot expect to hold an
inquest on the validity of the execution. The Charter implies common sense limits to liability just as it
places common sense limits upon immunity. But none of these men before you acted in minor parts.
Each of them was entrusted with broad discretion and exercised great power. Their responsibility is
correspondingly great and may not be shifted to that fictional being, "the State", which cannot be
produced for trial, cannot testify, and cannot be sentenced.

The Charter also recognizes a vicarious liability, which responsibility is recognized by most modern
systems of law, for acts committed by others in carrying out a common plan or conspiracy to which a
defendant has become a party. I need not discuss the familiar principles of such liability. Every day in
the courts of countries associated in this prosecution, men are convicted for acts that they did not
personally commit, but for which they were held responsible because of membership in illegal

combinations or plans or conspiracies.
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